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CANADA AND THE HAGUE CONFERENCE

ON PRIVATE INTERNATIONAL LAW : 1893-19- 67
J.-G. CASTEL*
Toronto

Introduction
Simplification, systematization and unification of the rules of
private international law on a great number of topics affecting the
transactions of every day business across national and international
boundaries should be a legitimate object of ambition for the
members of the legal profession in Canada.
It is important that legislation with respect to matters of common concern, on which there are no fundamental differences of
principle, should be made uniform. This would be to the advantage
ofall.' On the national as well as the international levels, it does not
seem to be advisable to have in force several confficting systems of
private international law. Regionalism is out of place in this area
of the law. By remaining in jealous legal isolation, one encourages
aimless and inevitable differentiations of legal rules. This is not
conducive to the development of international trade, a develop~ment that is so important to Canada's economic growth .
On the national level, almost fifty years ago, the Canadian Bar
*J.-G. Castel, S.J.D., of Osgoode Hall Law School, Toronto .
For instance. the field of commercial law is one in which uniformity
is most desirable and can easily be obtained as there are almost no ir~
reconcilable differences of policy among the rules in force in, the various
countries of the world.
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Association which has as one ofits objectives the desire to ". . . promote . . . uniformity of legislation throughout Canada so far as
consistent with the preservation of the basic systems of law in the
respective provinces",' was instrumental in bringing about the
creation of the Conference of Commissioners on Uniformity of
Legislation in Canada. The primary object of the Conference is
"to promote uniformity of law throughout Canada, or in such
provinces as uniformity may be found practicable, by such means
as may appear suitable to that end . . ." .1 Since its creation, the
Conference has prepared and adopted several model statutes containing private international law rules .4 Most of the provinces in
turn, by their voluntary and concerted action, have incorporated
the provisions of these statutes into their own legislation . 5 In spite
of this excellent record on the inter-provincial level, nothing has yet
been done by Canada on the international level.
The history ofinternational uniformity of legislation in the field
of private international law began in 1893 6 when, upon the initiative of the Dutch Government, a Conference on Private International Law met for the first time at the Hague. A large number
of countries from Europe participated in the work of the Conference which convened again in 1894, 1900, 1904, 1925, 1928 and
since 1951 holds its Sessions on a regular basis every four years .
Many international conventions containing uniform rules of
P.

2

Constitution, art . 1 . Report of the Canadian Bar Association (1915),

Temporary Constitution, s. 2. Proceedings of the Second Annual
Meeting of the Commissioners on Uniformity of Legislation in Canada
(1919), 4 Proc . of Can. Bar Assoc . 229 . See also L. R. MacTavish, Uniformity of Legislation in Canada-An Outline (1947), 25 Can. Bar Rev . 36.
,1 See Table of Model Statutes . Proceedings of the Forty-Eighth Annual
Meeting of the Conference of Commissioners on Uniformity of Legislation in Canada (1966), pp. 14-15. For instance, the Domicile Act (1961) ;
the Foreign Affidavits Act (1938), am. in 1951 and rev . in 1953 ; the Foreign
Judgments Act (1933), rev. in 1964; the Reciprocal Enforcement of Judgments Act (1924), am. in 1925, rev . in 1956, am. in 1957, rev . in 1958, and
am. in 1962; the Reciprocal Enforcement of Tax Judgments Act (1965),
rev. in 1966 ; the Reciprocal Enforcement of Maintenance Orders Act
;(1946), rev. in 1956 and 1958 and am. in 1963 ; the Wills-Conflict of Laws
Act (1953), rev . in 1966.
6 For instance . the Reciprocal Enforcement of Maintenance Orders
Act has been adopted in part or with slight modification by all the territories and provinces except Quebec and Saskatchewan. In these two provinces, provisions similar in effect are in force. See Table of Model Statutes,
3

ibid.
6

Before the First Hague Conference convened, a South American
Congress on Private International Law had taken place in Montevideo in
1888-1889 . Two treaties dealing with private international law, were
signed and ratified by a substantial number of South American countries .
See W. A. Bewes, The Treaties of Montevideo (1921), 6 Transactions of the
Grotius Society 59.
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private international law have been prepared and signed by the
State members of the Conference. 7
For half a century the United States of America refused to
participate in the work of the Conference on the ground that the
constitutional structure of the country would prevent the federal
government from signing the conventions drafted at the Hague.
In recent years, however, the American Bar Association and other
national associations recommended full participation in the Conference. As a result, a government sponsored bill was introduced
to that effect in Congress in August, 1963. After a hearing before
the House Foreign Affairs Committee, the House of Representatives and the Senate adopted a substitute bill which received presidential approval in December 1963. 8 In 1964 the United States
joined the Conference. Constitutional experts were able to convince
those opposed to American participation in the work of the Coni
ference that the mere fact that a given subject falls within the le gis
lative competence of the States rather than that of the federal
government, was not an insuperable obstacle to the signature of
the Hague conventions. The same, it is considered, holds true for
Canada.
The time has come for Canadian participation in uniformity of
legislation in the field of private international law, as well as in
other fields. Uniformity of rules should be achieved on a wider
basis. Canada has, because of her federal structure, acquired a great
deal of experience in the field of private international law and could
contribute to the development and improvement of the rules of this
topic on the international level before they become crystallized by
the courts . The Hague Conference could also benefit from the
Canadian experience in inter-provincial unification by way of model
statutes. Resort to conventions should only be one of the techniques available on the international level. It is obvious that much
can be learned from foreign experts attending the Conference who
have devoted their lives to the study of the problems that confront
Canadians doing business across provincial or international
boundary lines. As lawyers we should also become familiar with
the rules that might be applied by foreign courts to cases involving
our citizens or our interests abroad .
A quick glance at the work accomplished by the Conference
shows that it has dealt with topics of world wide concern where
7 See Section 111, infra.
8 See K. H. Nadelmarm, The United States to Join the Hague Conference on Private International Law and the International Institute for the
Unification of Private Law (1963), 12 Am. J. of Comp. L. 629 .
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uniformity can be achieved and has in fact been achieved on a
number of occasions. This does not mean that Canada should
strive for international uniformity at any cost . Action should take
place only in sofar as our special activities and interests will permit.
Actually, it is encouraging to note that the Commissioners on
Uniformity of Legislation in Canada have become concerned with
the work of the Hague Conference and that Canada's eventual
participation in this international organization is being studied by
the officials of the Department of External Affairs.' It is hoped
that the Department will recognize that Canadian interests, federal
and provincial, may suffer if Canada remains outside the international work on unification of law. Furthermore, considerations
of international relations and goodwill should not be overlooked .
No scientific work in the field of private international law on the
national and international levels can be accomplished without
studying the model conventions adopted by the Hague Conference
as well as the minutes of the discussions that took place before they
were drafted. Such a study would no doubt disclose, on the basis
of present knowledge, the policy considerations that should be
present in the minds of Canadian lawyers in determining the contents of our own rules. In view of the wide membership in the Conference and its achievements, it is highly desirable for Canada to
join this organization. Federal and provincial delegates should
represent Canada at the Hague and actively participate in the
formulation of model statutes or conventions by presenting our
viewpoint, particularly in those areas of private international law
that remain, for the time being, in a relatively undeveloped state.
The purpose of this article is to familiarize the members of the
Canadian legal profession with the structure and objectives of the
Conference, the techniques it uses to achieve uniformity, and the
results that have been reached since 1893 . Finally, an attempt will
be made to deteimine whether it is possible to solve the constitutional problems which such participation may create.
1. Meiiibei-ship-Objectives-Structure .
Although the Conference has met on a number of occasions since
its creation in 1893, it was not until after the second world war that
it adopted a formal Statute. This was accomplished on October
31st, 1951, during the Seventh Session of the Conference which was
I Proceedings of the Forty-Eighth Annual Meeting of the Conference
of Commissioners on Uniformity of Legislation in Canada (1966), p . ~5 .
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held at the Hague. The governments of the member States felt then
that it was time to organize the Conference on a formal and
permanent basis. The Statute which they adopted on this occasion
came into force on July 15th, 1955. 11 Amendments to the Statute
may be made if they are approved by two-thirds of the members."
To provide for their execution, the provisions of the Statute are
complemented by regulations. 12 However, according to article 11
of the Statute, the usages of the Conference which were followed
before the adoption of the Statute continue to be observed on. all
points unless they are contrary to its provisions or to the regulations
made thereunder . At the Ninth Session, the Conference interpreted
this article to mean,that the usages were an evolving body and that
it was the delegates present and their successors who created and
established and changed them.
The founding members of the Conference are the States which,
before 1951, had already participated in one or more of the Sessions
and which since have accepted the Statute. Any other State; the
participation of which is from a juridical point of view of importance for the work of the Conference may become a member:" For
instance, States~ with which it seems possible to envisage the unification of private international law rules, because their legal rules
are based on principles similar to those prevailing in the legal
systems of the member States .
The admission of new members is decided by the governments
of the participating States, upon the proposal of one or more of
them, by a majority of the votes cast, within a period of six months.
from the date on which the proposal is submitted to the govefinments. The admission becomes final upon the acceptance of the
Statute by the State concerned. The statement of acceptance is
deposited with the Netherlands Government which makes it known
to the governments of the member State0l A member may'denounce the Statute after a period of five years from the date of its
entry into force. The notice of denunciation must be given to the
Minister of Foreign Affairs of the Netherlands at least six months
before the expiration of the budgetary year of the Conference, and
becomes effective at the expiration of that year, but only with
respect to the member which has given such notice ."
On several occasions the Conference has allowed non-member
14

10 An Enghsh translation of the Statute appears in A . J. Peaslee, International Governmental Organizations, Constitutional Documents, rev .
2nd ed . (1961), Vol . 1, p . 747 .
11 Art. 12 of the Statute .
12 .1bid., art . 13 .
1 3 Ibid., art. 2 .
14 Ibid.
Is Ibid., art . 14 .
16 Ibid., art . 15 .
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States to send observers to the Sessions . Thus, the Government of
the United States of America, before this country became a member of the Conference, sent observers to the Eighth and Ninth
Sessions held in 1956 and 1960.
Prior to 195 1, the members of the Conference were States whose
legal systems were based on the civil law. No common law country
had joined the Conference as it was thought that, due to the basic
differences between the common law system and the civil law
system, there would be little prospect of agreement being reached
between the two groups. When the Conference decided to deal
with topics of a commercial and practical nature where the possibility of unification was not too remote, Great Britain decided to
become a full member.
The present membership of the Conference is world wide, although predominantly European, and consists of twenty-three
nations namely : Austria, Belgium, Denmark, Finland, France,
Germany, Greece, Ireland, Israel, Italy, Japan, Luxembourg, The
Netherlands, Norway, Portugal, Spain, Sweden, Switzerland,
Turkey, The United Arab Republic, The United Kingdom, The
United States of America, and Yugoslavia . Small states, mainly
because of lack of sufficient money and adequate number of experts, may not be able to become members of the Conference or to
send observers. Nevertheless, since such States possess treatymaking powers, their participation in the activities of the Conference is possible. Thus, Iceland and Liechtenstein were allowed to
sign the 1960 Convention Abolishing the Requirements of Legalisation for Foreign Public Documents . 17
The purpose of the Conference is to work for the progressive
unification of private international law rules. It drafts conventions
and makes studies for this purpose. These conventions are submitted to the member States for signature and ratification . In
general the Conference deals with relatively narrow questions of a
practical as opposed to academic or theoretical nature . This type
of work is very effective and insures the maximum chance of
adoption of the draft conventions by the member States.
The Netherlands Standing Government Committee, created
in 1897 with a view to promoting the codification of private international law, is in charge of the operation of the Conference by
means of a Permanent Bureau, the activities of which it directs.
The Standing Government Committee examines all proposals in17 Art . 10 of the Convention, which is as found in (1961), 10 Int . and
Comp . L . Q . 18, at p . 41 .
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tended to be placed on the agenda of the Conference and is free
to determine the action to be taken on such proposals. After consultation with the members of the Conference it determines the date
and the agenda of the Sessions and requests the Government of
the Netherlands to convoke the members.
,
18
The Permanent Bureau has its seat at the Hague. It is composed
of a Secretary-General and at least two secretaries of different
nationalities who are appointed by the Government of the Nether-,
lands upon presentation by the Standing Government Committ=
These officials must possess appropriate legal knowledge and practical experience ." Under the direction of the Standing Government
Committee, the Permanent Bureau is primarily charged with the
preparation and organization of the Sessions of the Conference and
the meetings of the special committees, together with the work of
the secretariat of the Sessions and meetings of the special committees.
The ordinary Sessions of the Conference are, in principle, - held
every four years. If necessary, the Standing Government Committee may, with the approval of the members, request the Government of the Netherlands to convene the Conference in extra,~
ordinary Sessions ." A Session normally lasts for a .pefiod of approximately three weeks during which the delegates 'meet -in the
morning and in the afternoon five days a week and on Saturday
mornings. It must be emphasized here that the Conference is a
working Conference and not a social gathering of lawyers. Member
States are generally represented by their foremost experts in private
international law. A serninar-like atmosphere prevails and the
exchange of ideas that takes place among these men from nations
where different legal systems are in force, usually results in the
adoption of very constructive solutions to the problems under
study.
The Sessions are closed to the public. The government of each
member State appoints its delegates and is free to give them instructions concerning the views that they may express during the SesL
sions on a particular topic when speaking on its behalf. The delegations, duly instructed by their governments are in a position to
negotiate a common solution . Compromises are reached where
sacrifices from one side are counterbalanced by sacrifices from.
the other.
In practice, relations among delegates which are mostly based
on mutual esteem, are very harmonious and courteous. Further18 Art. 4 of the Statute .

19 Ibid.

20 Ibid.
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more, since the objectives of the Conference are not of a political
nature, there are very few occasions for any bitterness or unpleasantness to develop.
French is the only official language of the Conference . Of
course, delegates are privileged to speak in English and do so quite
often. The English language began to acquire more importance in
1964 when, for the first time, the text of the Final Act and of the
conventions adopted by the Conference at its Tenth Session, was
printed in French and in English. These conventions provide
explicitly that the English and French texts shall be equally authentic. Also, for the first time, the Permanent Bureau had made arrangements for the simultaneous translation as between English
and French of all the discussions at the Session. For all practical
purposes full parity of French and English has now been achieved .
With a view to facilitating communications between members
of the Conference and the Permanent Bureau, the government of
each of the member States designates a national office. The Permanent Bureau may then correspond with all the national offices
so designated and with competent international organizations."
In Great Britain the Foreign Office acts as a national office ; in
Denmark this role is entrusted to the Ministry of Justice ; in the
Netherlands official contacts are maintained with the State Commission for the Codification of Private International Law, while
in Turkey a professor of law is the appointed intermediary .
The Conference and, in the interval between Sessions, the
Netherlands Standing Government Committee may appoint
special committees to prepare draft conventions or to study all
questions of private international law that come within the purpose
of the Conference .22
in general, the permanent bodies of the Conference and the
special committees examine the proposals intended to be placed on
the agenda of the Conference as well as preliminary draft conventions. Any final draft convention prepared during the Sessions must
be approved by the majority of the Conference before it can be
submitted to the governments of the member States for their signatures. States are free to sign conventions that are adopted at the
Sessions to which they sent their representatives and to adhere to
others once they are in force. Some signatures and ratifications
may be accompanied by declarations or reservations if they are
authorized by the convention . Several conventions have been
extended territorially. The government of any signatory State is
21 Art. 6.

22

Art . 7.
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under an international obligation to bring the provisions of the
convention to the attention of the appropriate authorities for
implementation .
When a particular topic is intended to be placed on the agenda
of the Conference by one of the member States, the Permanent
Bureau will conduct an inquiry among the other members to ascertain whether there are in existence conflicting rules in this area
of private international law and whether unification of these rules
is advisable. In the case of an affirmative answer, the Bureau will
ask the national legal bodies of each of the member countries to
send it a report on the nature and contents of their rules on this
topic. The next step involves the appointment of a special committee of experts, chosen among the delegates of the member
States, who are asked to prepare a preliminary draft convention .
These experts work in complete independence as their views do
not bind the governments of the countries to which they belong.
The scientific character of their work is emphasized by the fact that
not all the members of the Conference are represented on the
special committees . The discussions that take Place there are completely objective and impartial. The preliminary draft convention
prepared by the special committee is sent to the governments of
the member States which are free to decide whether or not they
will support it when the Session of the Conference takes place.
This procedure indicates that, at the preliminary stage, an effort
is made to adopt rules that have an intrinsic and scientific value.
The expenses of the operation and maintenance of the Permanent Bureau and the special committees are apportioned among
the members of the Conference with the exception of the travelling
and living expenses of the delegates to the special committees
which must be paid by the governments represented." The budget
of the Permanent Bureau and the special committees is submitted
each year to the diplomatic representative at the Hague of each
member State for approval . These representatives apportion among
all the members the expenses which are charged in that budget to
the member States . For such purposes the diplomatic representatives meet under the chairmanship of the Minister of Foreign
Affairs of the Netherlands. The expenses resulting from the regular
Sessions of the Conference are borne by the Government ol the
Netherlands. In the case of extraordinary Sessions, the expenses
are apportioned among those members of the Conference that are
represented at the Session. In any case, the travelling and living
21

Art . 8.
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expenses of the delegates must be paid by their respective governmentS .24
The Acts and Documents of each Session are published and
distributed at the Hague by the National Printer of the Netherlands. They contain inter alia the draft conventions, reports,
minutes of the Sessions and preliminary documents.
To date, ten regular Sessions have taken place at the Hague in
1893, 1894, 1900, 1904, 1925, 1928, 1951, 1956, 1960, and 1964 and
one extraordinary Session in 1966 . The next Session will take place
in 1968 .
Il. Methods for Achieving Uniformity.

Article I of the Statute declares that the purpose of the Hague
Conference is to work for the progressive unification of the rules
of private international law. Since its creation the Conference has
striven to attain this objective by adopting uniform rules embodied
in international multilateral conventions negotiated by the member
States .
A multilateral convention approved by the Conference cannot
be modified by the member States that plan to sign and ratify it.
If a non-member State wishes to adhere to the convention, it may
do so depending upon whether or not this convention is open or
closed to States that are not members of the Conference . When a
convention is based on reciprocity, its rules apply only if the legal
problem before the courts of one contracting State has a significant
contact with some other contracting State . Thus, the Draft Convention Abolishing the Requirement of Legalisation for Foreign
Public Documents adopted in 196011 applies only to public documents that have been executed in the territory of one contracting
State and which have to be produced in the territory of another
contracting State. Public documents executed or produced in a
non-contracting State are governed by the rules that prevail in the
absence of a convention . If the convention is not based on reciprocity, as when its provisions embody the rules already in force in
the contracting States, these rules will be applied to all legal situations, evento those that are not governed by the law of anyone ofthe
State parties to the convention. For instance, the Draft Convention
on the Conflicts of Laws Relating to the Form of Testamentary
Dispositions, also adopted in 1960, designates seven laws according
to which a will may validly be made .21 A State that has signed and
21 Art . 10 .
26 See (1961), 10 Int. and Corap . L. Q . 18, at p . 37, art . 1 (1).
26 Ibid., at p . 47, art . 1 .
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ratified the convention must observe its rules even if the law applicable to the will is not that of one of the contracting States .
Finally it is possible to envisage a case where only partial reciprocity exists. The 1960 Draft Convention Concerning the Powers of
Authorities and the Law Applicable in Respect of the Protection
of Infants, illustrates this situation . 21 Article 13, paragraph 1, of
the convention declares that its provisions apply to "all infants
who have their habitual residence in one of the contracting States!'
irrespective of whether or not the infants have the nationality of
one of the contracting States . The rule is universal. On the other
hand, the third paragraph of this article says that "each contracting
State may reserve the right to limit the application of the present
convention to infants who are nationals of one of the contracting
States". If a contracting State makes such a reservation, the nonconventional rules will continue to apply to infants who are not
nationals of one of the other contracting States.
Until 1956, little thought was given by the Hague Conference
to the methods whereby unification may best be obtained . At the
Eighth Session, observers from the United States submitted a
memorandum to the Conference suggesting that the delegates give
consideration to the use of uniform legislation in addition to the
preparation of international conventions. These observers were of
the opinion that the form of uniform or model laws might recommend itself generally and especially in cases where reciprocity is
unnecessary considering the nature of the topic dealt with, particularly when it is of more than regional intereSt . 21 They pointed out
that in some instances "it would be easier to obtain introduction
into the internal law of uniform laws than to secure ratification of
international conventions which, in addition, sometimes have the
disadvantage of hindering to a greater degree than changeable
laws, the normal evolution of the law"".
The observers also noted that difficulties which, in federal
systems, might result from constitutional problems of internal
distribution ofjurisdiction, do not arise in the case of uniform or
model laws which may be adopted by the individual members ofthe
federation. The American suggestion was discussed but no definite
conclusion was reached as it did not meet with the approval of most
of the members of the Conference who preferred to maintain the
27 Ibid., at p. 59.
28 See K. H. Nadelmann and W. L. M. Reese, The American Proposal
at the Hague Conference on Private International Law to Use the Method
of Uniform Laws (1958), 7 Am. J. of Comp. L. 239 .
29 Ibid., pp . 240-241 .
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old procedure of drafting multilateral treaties. For instance, Mr.
P. G. Vallindas, a delegate from Greece, pointed out that in view
of its inter-governmental character, its Statute and its tradition,
the Conference must continue to prepare draft conventions. Furthermore, unification of the rules of private international law is
guaranteed only if the nations commit themselves through international conventions to maintain the uniform rules they have accepted . However, he suggested that all of the uniform rules of
private international law could be eliminated from the convention
and transferred to an Annex which would bear the name of "Uniform law relative to . . ." in order that States which, for one reason
or another, do not wish to adhere to the convention might nevertheless be in a position to incorporate the substantive provisions unilaterally into their legislation. The elements of reciprocity might
then be separated from the rest of the substantive provisions and
would find their place in the convention itself."
The Netherlands delegation opposed the American suggestion
for the reason that it ignored the political elements which for a
certain number of States are still present in private international
law and which bring to the fore the diplomatic content of the unification of the rules of this area of the law. "It is true that the Convention of Sales of Goods has the character of a general rule of
private international law ; the parties thereto undertake to apply
its rules to all persons, irrespective of nationality or domicile ;
therefore this subject must not of needs be embodied in an international treaty, but it should be remembered that this particular
aspect is primarily due to the international character of international trade which, by its very nature, is universal and is free from
discrimination . But, as soon as there is an element of reciprocity
in the relations to be provided for and States are willing to only
grant certain privileges to certain other States or their nationals,
for instance for reasons of political or cultural affinities, one enters
into the territory of legal discrimination and, consequently, States
are willing to conclude the treaty in question with certain partners
only and not with certain others, In those cases it would be hard
to do without the obligation laid down in treaties in order to force
the other party to guarantee the agreed treatment to all nationals
or national interests.~ 131
In 1960 .. the question of the methods for achieving uniformity
Ibid., pp . 241-242.

Report of the Delegates of the Netherlands to the Eighth Session of
the Hague Conference to their Government, ibid., at pp . 245-246.
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was placed on the agenda of the Ninth Session. In preparation for
the discussion, the Netherlands Standing Government Committee
presented a memorandum on the advantages and disadvantages of
using uniform legislation in lieu of international conventions.
Comments on this memorandum were made by the governments
of'several countries. At the Ninth Session this question was discussed by one of the committees without any definite conclusion
being reached. A working group, called the Small Committee, was
created which prepared a detailed report and a draft decision on
the matter of uniform laws for the consideration of the main committee . The Small Committee in its report endeavoured to make
an inventory of the various methods of elaboration of conventions
in order to find a place for the processus of uniform laws in relation
to the one customarily followed by the Hague Conference." From
the point of view of terminology the Small Committee insisted on
the difference which must be made between "(1) a uniform law (loi
uniforme) designed to replace by new rules the rules of conflict in
force in each of the States, presented either in an international convention or as annex to an international convention . Signatories
of the international convention cannot make changes in the contents of the uniform law thus presented ; (2) . a uniform law (loi
mod&) which has the same substance as the uniform law above
described but is not integrated in, nor annexed to, an international
convention and is simply recommended as a draft law by the
organization which prepared it." 31
Four methods of unification of private international law are
listed in the report : "(a) international conventions based on reciprocity. These conventions have effect only between the contracting
States and secure uniformity only between them. Some reservations expressly indicated in the convention may be made eventually
by contracting States desiring to take advantage of such possibility ;
in that event, uniformity is not achieved on the particular point;
(b) international conventions whose aim is uniform regulation with
general application, designed. to replace in the signatory States the
rule oflawin force. These conventions are not based on reciprocity;
they apply even to legal relations whose contacts are localized in
non-contracting States ; (c) international conventions presenting
a uniform law in appendix-the 'Vallindas' system . Technically
32 K. H. Nadelmann, The Hague Conference on Private International
Law, Ninth Session (1960), 9 Am. J. of Comp. L. 583, at p. 592 .
11 Ibid. See also L. Kos.-Rabcewicz-Zubkowski, The Possibilities for
Treaties on Private International Law to Serve as Model Laws (1966), 26
R. du 13. 229, esp . at pp. 244-246.
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the convention presents itself in such a way that possible elements
of reciprocity are in the convention, while the part which unified
the substantive rules can be taken as it is for introduction into the
private international law of each contracting State; (d) finally, a
uniform law which is not presented by a convention but by a
simple recommendation. This uniform law differs little from the
uniform law annexed to a convention. It can contain a reciprocity
clause . It may contain alternatives or provisions in brackets which
may, or may not, be utilized . 1134
The Small Committee noted that nothing in the Statute of the
Conference seems to exclude any of these methods of unification.
However since, according to article 11, the usages of the Conference
continue to be in force for all that is not contrary to the Statute
and regulations, and the process of uniform laws has not yet been
employed by the Conference, it was questioned whether this system
could be adopted for certain matters in the future .
While article I I does not intend to freeze the usages of the Conference for ever, the Small Committee believed that, although the
present status of ratification of conventions prepared by the Hague
is all but satisfactory, it was not desirable that the Conference give
up the methods so far used or that it decide to work on preparation
of mere uniform laws simply to be recommended to the member
States. Nevertheless, the Committee noted that the method of
international conventions is an obstacle to the adoption of rules
elaborated by the Conference by nations with a complex legal
system as the United States and Canada .
The Small Committee considered the possibility of keeping for
appropriate subject matters the system of an international convention unifying the internal rules of private international law and
prepare, for the benefit of countries that cannot sign an international convention, a true uniform law inspired by the principles
of the convention mentioned that would be recommended to interested States . This solution was rejected on the ground that "by
proposing a rigid solution, namely the signing of an international
convention without the possibility of modifying the substance and
a uniform law susceptible of receiving certain modifications, one
would risk seeing the government of States members of the Conference choose the more flexible processus, leaving to the Parliaments the faculty of amending the agreed-upon text, and become
still more reluctant to ratify international conventions . As a result,
it might come to this : that the Hague Conference will be considered
34

Ibid., at p. 593.
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a mere scientific organism and no longer a diplomatic or intergovernmental conference."35 The Committee noted however, that
nothing should preclude States members of the Conference and
non-members to take inspiration from the solutions of a Hague
convention for the modification of their internal law without
binding themselves internationally. Such an approach should be
facilitated without interfering with the principle that the Conference
is concerned in the first place with international conventions.
Finally, the Small Committee was of the opinion that the Conference should present the conventions which unify internal rules
of private international law technically in such a way that their
substance can be picked up easily by non-member States which,
because of their legal system, cannot sign an international convention. It would be a matter for the committee entrusted with the
task of preparing the text of a convention to see whether the subject matter lends itself to such a process or whether, on the contrary,
the matter must remain under the control of a convention animated
by a strict desire of reciprocity." For instance, conventions on
Ibid., at p . 594 .
36 It must be noted that in cases where the condition of reciprocity is
considered necessary, the clause with the condition may be inserted in a
uniform law, as it may in a convention . For the mutuality of obligations,
a uniforin law with the reciprocity clause produces the same result as a
convention . See the Reciprocal Enforcement of Maintenance Orders Act,
Proceedings of the Fortieth Annual Meeting of the Conference of Commissioners on Uniformity of Legislation in Canada (1958), p . 97, and in
Ontario, the substantially similar Reciprocal Enforcement of Maintenance
Orders Act, R .S .O ., 1960, c . 346. A large number of foreign countries have
been declared to be reciprocating States for the purposes of this Act by
the Lieutenant Governor in Council . Dr . Gilbert D ._ Kennedy, Q.C .,
Deputy Attorney-General of British Columbia, in a letter published in
(1964), 2 Can . Y.B . Int . L . 272, points out at p . 273 : , "There are also
the Orders in Council made from time to time under the Reciprocal Enforcement of Maintenance Orders Act and the Reciprocal Enforcement of
Judgments Act. Negotiations for reciprocal arrangements in these cases
are directly by the province, although occasionally they may have started
through the External Affairs Department and it is our practice, when
forwarding documents under those Acts, to forward them directly to the
Attorney-General of the appropriate State although, on occasions, we
have received them through the Governor to our Governor-General who
sends them to our Lieutenant-Governor and then to our Provincial Secretary . This latter procedure has only happened once or twice so far as T can
recall in respect of one of the Australian States." This Act with a reciprocity clause, although very close to an international convention, is not
one technically speaking. See Attorney General for Ontario v . Scott and
the Attorney Generalfor Canada (1956),
D .L.R . (2d) 433, [1966] S .C .R.
137, per Rand J., at pp . 437 (D .L .R.), 142 (S .C .R .) : "The arrangement is
said to be, in effect, a treaty to which the province has no authority to
become a party . A treaty is an agreement between States, political in
nature, even though it may contain provisions of a legislative character
which may, by themselves or their subsequent enactinent, pass into law .
But the essential element is that it produces binding effects between the
parties to it . There is nothing binding in the scheme before us . The enact11
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family law, civil procedure and legalization should remain subject
to reciprocity whereas, conventions on international sales of movables, on the transfer of title in the same matter, on agency in the
field of commercial contracts, on maintenance obligations in favour
of infants, and on the form of testamentary dispositions might lend
themselves to a presentation facilitating the adoption of their substance by States not members of the Conference. Pursuant to the
recommendations made in this report, the delegates at the Ninth
Session adopted the draft decision prepared by the Small Committee and endorsed by the main committee without any substantial changes. This decision reads as fo]IOWS :37

The Ninth Session, recalling that according to Article 1 of the Statute
the aim of the Conference is to work towards the progressive unification of the rules of private international law, takes cognisance of the
increasing interest which the work of the Conference arouses beyond
the circle of its members .
Furthermore, it has been made aware of the fact that certain States
of a federal character might be prevented by difficulties of a constitutional nature from adhering to any convention produced by the Conference or even from becoming members of the Conference . It has
been found that even non-member States, for which such difficulties
do not exist, might prefer to adopt the substantive provisions of a
convention without formally adhering to an instrument of international
character, for such adherence is quite frequently made subject to
conditions embodied in the text .
The Ninth Session remains convinced of the need to retain the
diplomatic character of the Conference, which connotes primarily the
preparation of conventions between States on the basis of negotiation
and mutual concessions . It notes, however, that the activities and work
at The Hague occupy a special place in the world today and that, henceforward, the Conference feels the need to search for means of ensuring
a greater sphere of influence for the solutions evolved and the results
obtained.
It considers that one means of achieving this object might be found
on the basis of the rearrangement of the conventions . In the first place,
so far as the subject matter is appropriate, an editorial technique should
be used to remove from the substantive provisions elements of a reciprocal character, which would be regrouped in a separate part of the

ments of the two legislatures are complementary but voluntary ; the application of each is dependent on that of the other : each is the condition of
the other-, but that condition possesses nothing binding to its continuance .
The essentials of a treaty are absent ; and it would be an extraordinary
commentary on what has frequently been referred to as a quasi-sovereign
legislative power that a province should be unable within its own boundaries to aid one of its citizens to have such a duty enforced elsewhere . The
alternative entrance upon such a field by Parliament needs only to be
mentioned to be rejected : and that authority must lie in the one or the
other to effect such an arrangement is, in my opinion indubitable ."
37 Final Act of October 26th, 1960 (1961), 10 Int . and Comp . L .Q . 37,
at p . 67 .

19671

Canada and the Hague Conference

17

convention . In the second place, with respect to the substance of each
convention, delegations and experts should consider whether or not
there is a possibility of establishing rules of conflicts free from reciprocal elements and designed for general application, without making
any distinction with regard to nations between which legal relations
regulated by the convention exist .
In particular it wishes to draw the attention of the Permanent
Bureau to the problems and solutions indicated in the present decision.

In 1964 on the occasion of the Tenth Session, the Conference
adopted another decision in respect to model laws which is in line
with that taken in 1960 .111

The Tenth Session,
Considering the decision of the Ninth Session, set forth in the Final
Act of 26th October 060,
Recognising that the United States of America would be interested
to have the results of the Conference expressed in a form similar to
that used by the National Conference of Commissioners on Uniform
State Laws (an organisation working in the same field as the Conference) so far as the conflict of laws between States of the Union is
concerned,
Reafising that provisions incorporating a legal commitment with
respect to other States could not be embodied in the text of model laws,
Requests the Permanent Bureau to circulate to Members in due
course texts of model laws on subjects dealt with in the draft conventions embodied in this Final Act.

These two' decisions should make the adhesion to the Conference more attractive to Canada since the substance of most of
the conventions adopted at the Hague will also be presented in
the form of model laws. There is no doubt that the preparation of
uniform legislation as a supplement to or substitute for international conventions will permit a wider adoption of the Conference
drafts .
Furthermore it should be noted that at the Tenth Session of the
Hague Conference in 1964, work was not completed on a draft
Convention on the Recognition and Enforcement of Foreign
Judgments in Civil and Commercial Matters as no agreement
could be reached on the question whether to Prepare a model for
bilateral conventions or a multilateral convention . Most of the
delegates seemed to favour a multilateral convention but only if the
parties to it were free to select their partners .
A special committee was appointed to study a proposal that a
multilateral convention be prepared to become effective between
member States making an agreement to that effect among them11 Final Act of October 28th, 1964 (1965), 14 Int . and Comp. L .Q. 588,
at p . 578 .

18

THE CANADIAN BAR REVIEW

(VOL. XLV

selves . The bilateral agreements might contain provisions additional to those found in the multilateral convention . The committee which reported to the extraordinary Session devoted to
foreign judgments held in 1966, supported this proposal. The multilateral convention to become effective between individual States
must be bilateralized. However, deviations from the contents of
the multilateral convention are permitted only to the extent allowed
by article 21 of Chapter V dealing with supplementary agreements
to this Convention on the Recognition and Enforcement of Foreign
Judgments in Civil and Commercial Matters which declares that :
"Decisions rendered in a Contracting State shall not be recognized
or enforced in another Contracting State in accordance with the
provisions of the preceding articles unless the two States, being
parties to this Convention, have concluded a Supplementary Agreement to this effect ."39
The debates provoked by the United States proposal on the
question of uniform laws was most fruitful as it forced the Conference to realize that any international organization working on
the unification of laws should use all methods available to reach
this goal and not only international conventions.
111 . Accomplishments.

Before the Second World War, the Conference met on six occasions
between 1893 and 1928 and dealt with the conditions of validity
of marriage ; the effects of marriage on the status of the wife and
of the children as well as its effects on the property of the spouses ;
divorce and separation from bed and board ; guardianship of infants (tutelle des mineurs), lunacy (interdiction) ; successions, wills,
and donations mortis causa ; bankruptcy ; and civil procedure
(service of judicial and extra judicial process, letters rogatory,
security for costs, free aid in court and imprisonment for debt) .40
Six conventions resulted from the Sessions of the Conference
that were held at the Hague in 1893, 1894, 1900, and 1904 :41 a
convention regulating the validity of marriage concluded on June
12th, 1902; a convention regulating the effects of marriage signed
Extraordinary Session, Final Act of April 26th, 1966, p . 8 .
For a detailed study of the work accomplished by the Conference at
its first Session see A . Lain6, (1894), 21 Journal du droit international 5,
236, hereinafter cited Journal ; for the text of the resolutions (1893), 20
Journal 1275, (1894), 21 Journal 239 . Second Session, 1894 : see (1895), 22
Journal 197, and Lain6, (1895), ibid., 465, 734, Third Session, 1900 : Lain6,
(1901), 28 Journal 5, 231, 918 : FourthSession, 1904 : Lain6,(1905), 32Journal 797, (1906), 33 Journal 278, 618, 976, (1907), 34 Journal 897 .
41 See for instance
(1904), 31 Journal 746 .
31
40
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on July 17th, 1905 ; a convention on divorce and separation and
one on guardianship concluded on June 12th, 1902 ; a convention
on interdiction signed on July 17th 1905 ; and one on civil procedure signed on November 14th, 1896 and revised on July 17th, 1905.
In 1928, at its Sixth Session,12 the Conference decided that
instead of concentrating on problems dealing with the status of
persons and the organization of the family, two areas that were
strongly influenced by local public policy considerations-thus
making the adoption of international conventions difficult if not
often impossible-it would be preferable to seek unification of the
rules prevailing in the field of international commercial law where
common agreement could easily be reached. Also in 1929 the Conference adopted a draft protocol dealing with the interpretation of
conventions on private international law signed by the member
States . This protocol provides that the signatory States accept to
submit to the jurisdiction of the Permanent Court of International
Justice any controversy arising between them that involves the
interpretation of the conventions prepared by the Hague Conference. The purpose of the protocol was to insure unity of interpretation of these conventions.
The opening of the Seventh Session of the Conference in 1951,
after twenty-two years of inaction, marks the beginning of an era
of increased activity and significant accomplishments . Since 1951
the Conference, which that year gave itself a Statute and decided
to meet on a regular basis, has revised and consolidated the rules
adopted at previous Sessions and studied new questions. Numerous
draft conventions have been prepared by the Conference between
1951 and 1966. The Seventh Session4l adopted a Draft Convention
on the Law Relating to International Sales of Corporeal Movable
Property, a Draft Convention Concerning the Recognition of the
Legal Personality of Foreign Companies, Associations and Foundations, a Draft Convention for the Regulation of Conflicts between the Law of Nationality and the Law of Domicile and a
Draft Convention Relating to Civil Procedure which revises that
of 1905.
The results reached at the Eighth Session," held in 1956, were
JO 42 (1926),

53 Journal 821 and Léon J . de la Morandière, (1928), 55
urnal 291 .
43
See (1952), 1 Am . J . of Comp. L. 275 ; (1951), 40 Revue critique de
droit international privé 724, hereinafter cited Revue ; Léon J . de la Morandière, (1952), 41 Revue 5 ; R. H. Graveson, (1953), 2 lut. and Comp. L .Q .
605.
44 See (1956), 5 Am. J. of Comp. L. 611, 650, 709 ; (1956), 45 Revue
746
Léon J. de la Morandière, (1957), 46 Revue 1 .
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a Draft Convention on the Law Governing the Transfer of Title
in the Case of International Sales of Corporeal Movable Property,
a Draft Convention on the Jurisdiction of the Selected Forum in
the Case of International Movable Property, a Draft Convention
on the Law Applicable to Obligations to Support Minor Children,
and a Draft Convention Concerning the Recognition and Enforcement of Decisions Involving Obligations to Support Minor Children.
The Ninth Session" of the Conference which took place in
October 1960, ended with the adoption of a Draft Convention
Abolishing the Requirements of Legalisation for Foreign Docu
ments, a Draft Convention on the Conflicts of Laws Relating to the
Form of Testamentary Dispositions and a Draft Convention Concerning the Powers of Authorities and the Law Applicable in
Respect of the Protection of Infants.
At the Tenth Session" in 1964, the members of the Conference
decided to submit to the appreciation of their governments a Draft
Convention on Jurisdiction, Applicable Law and Recognition of
Decrees Relating to Adoptions, a Draft Convention on the Service
Abroad of Judicial and Extra-judicial Documents in Civil or Commercial Matters and a Draft Convention on the Choice of Court.
The Extraordinary Session held in April 1966 completed the
work begun at the Tenth Session on the recognition of foreign
money judgments. The Conference approved a Convention on the
Recognition and Enforcement of Foreign Judgments in Civil and
Commercial Matters." This convention will not be opened for
signature until a special committee has prepared a protocol to 'Eolve
questions relating to the recognition and enforcement of decisions
rendered by "jurisdictionally improper fora" . 48
The agenda for the Eleventh Session to be held in 1968 will be
deterinined by the Netherlands Standing Government Committee
in consultation with the member States . The only decision taken
in this regard at the Tenth Session is that a special committee
should be appointed to prepare a draft on the recognition of foreign
divorce and separation decrees.
45 R . H . Graveson, The Ninth Hague Conference of Private International Law (1961), 10 Int . and Comp . L . Q. 18 ; K . H. Nadelmann, loc.
cit ., supra, footnote 32 ; W . L. M . Reese, (1961), 55 Am . J . Int. L . 447 .
46 Ph . H . Amram, (1965), 59 Am . J . Int . L. 87 ; P . Lagarde, (1965), 54
Revue 249, Y . Loussouarn, (1965), 92 Journal 5 ; K . 1-1 . Nadelmann,
(1964), 13 Am . J . Comp . L . 61 2 ; R. H . Graveson, (1965), 14 Int . and
Comp . L . Q . 528 .
47 K . H . Nadelmann, A . T . von Mehren, (1966), 60 Am, J . Int . L . 803 .
48 K . H . Nadelmann, Jurisdictionally Improper Fora, XXth Century
Comparative and Conflicts Law-Legal Essays in Honor of Hessel E .
Yentema (1961), p . 321 .
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NOT18S
I In force-July 15th, 1955.
11 In force-April 12th, 1957.
III In force September Ist, 1964, for Belgium, Denmark, Finland,
France, Italy and Norway ; September 6th, 1964, for Sweden.
VIII In force January lst, 1962, for Austria, Germany, Italy and Luxembourg ; December 14th, 1962, for the Netherlands ; July Ist, 1963,
for France; January 17th, 1965, for Switzerland.
IX In force January Ist, 1962 for Austria, Italy, Germany and Luxembourg ; April 28th, 1964 for the Netherlands ; December 19th, 1964
for Hungary with respect to States having accepted the adhesion
(Germany and Italy) ; January 17th, 1965, for Switzerland ; September 2nd, 1965, for Norway ; January Ist, 1966, for Denmark ;
March Ist, 1966, for Sweden.
XI In force January 5th, 1964, for Austria, the United Kingdom and
Yugoslavia ; August 2nd, 1964, for Japan ; January Ist, 1966, for
Germany .
X11 In force January 24th, 1965 for France, the United Kingdom and
Yugoslavia ; October 8th, 1965 for the Netherlands ; February 13th,
1966 for Germany .
IV. International and Constitutional Law Problems.
A. Adhesion to the Conference.

The Statute of the ConferencOl makes it clear that only States
can become members. The provinces of Canada could not join the
Conference on an individual basis since they lack international
personality. Unless one subscribes to the theory of the double per~
sonality offederal States advanced in Quebec-a theory which does
not seem to have been widely accepted by the international community, and certainly not by the federal government-on the international plane Canada is one State only and it alone could apply for
-membership in the Conference. The fact that some of the work of
the Conference falls within the jurisdiction of the provinces under
the British North America Act does not of itself preclude Canadian
membership. Indeed the conventions so far adopted by the Conference often deal with topics that are either of a federal or of a
provincial nature . Neither the provinces nor the federal government should be in a position to prevent the other from joining the
Conference on the ground that the subject matter of the work of
the Conference is partially within federal legislative jurisdiction
and partially within provincial legislative jurisdiction .
At the present time it is doubtful whether, for political reasons,
any State member of the Conference would propose or support
the admission of one or more of the Canadian provinces. It must
"I

Supra, footnote 10, art . 2.
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be emphasized however that from a constitutional law point of
view, the question of the adhesion of a province to an international
organization is not entirely clear.10 It has been argued that the
provinces should be able to join international organizations dealing
with matters that come within their legislative jurisdiction, since
there are no constitutional provisions specifically concerned with
the power to negotiate and enter into conventions concerning these
matters. If this point of view were ever accepted in Canada and on
the international plane, I have no doubt that the first step for the
provinces would be to adhere to international organizations whose
objectives are not of a political nature .
B. Negotiation and signature of the conventions adopted
hy the Coqference.

in Canada some private international law rules fall wholly or
partly within the legislative competence of the provinces, while
others come within the exclusive legislative jurisdiction of the
federal Parliament .
There is, as noted previously, no provision in the British North
America Act that refers to the capacity of the provinces to conclude
treaties . This raises the question whether the capacity to conclude
treaties belongs exclusively to the federal government or whether
it is to be shared by the provinces. The answer to this question
seems to depend upon Canadian constitutional law as the Draft
Articles on the Law of Treaties prepared by the International Law
Commission, which is based on international practice, merely
states in article 3 that :"
(1) capacity to conclude treaties under international law is possessed

by States and by other subjects of international law.
(2) in a federal State, the capacity of the member States of a federal
union to conclude treaties depends on the federal constitution .

It may be recalled that in 1965, the Quebec Government raised
the question of the allocation of the treaty making power in the
Canadian federation by maintaining that the provinces have the
capacity to negotiate and sign treaties concerning topics within
provincial legislative competence. If, according to section 92 of
the British North America Act," the provinces have exclusive
jurisdiction to legislate in certain fields and under present practice
must implement international treaties dealing with matters coming
within these fields, why should they not be able to negotiate and

50 In general see L . Sabourin, La participation des Provinces canadiennes aux organisations internationales (l 965), 3 Can . Ydarbook of lut. L. 73 .
52 (1867), 30 &f3l Vict ., c . 3 .
51 (1963), 57 Am . J . Int. L . 197.
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sign such treaties? A province that must implement and apply the
provisions of a treaty should have the right to conduct its negotiation." According to Mr. P. Gerin-Lajoie, former Vice-president of
the Council of Ministers and Minister of Education of Quebec ..
a federation like Canada has a dual international personality, one
for matters falling within the jurisdiction of the federal State, and
the other for matters falling within the jurisdiction of the provinces . He said :54
At the time when the Quebec government is becoming fully aware of
its responsibility in the accomplishment of the particular destiny of the
Quebec society, it has no desire to abandon to the federal government
the powers to enforce conventions whose subjects fall under provincial
competence. It fully realises, furthermore, that there is something
absurd in the present constitutional situation .
Why should a State which enforces an agreement be incapable of
negotiating it and signing it itself? Is not an agreement entered into
with the main purpose of being enforced, and should it not be up to
those who have the responsibility of implementing it to draw up its
terms ? . . .
There was a time when the fact that Ottawa exercised international
powers exclusively was in no way detrimental to the interests of the
federated States, since the field of international relations was quite
clearly delimited .
But nowadays it is no longer so. International relations concern
all aspects of the life of society. That is why, in a federation like Canada, it is necessary that member States who so desire participate
actively and personally in the drawing up of international conventions
which are of direct interest to them.
Thus, in some cases, according to this view, anyprovince has the
right to negotiate and conclude treaties with a foreign State independently .
The federal government has resisted this claim . The Honourable Paul Martin, Secretary of State for External Affairs stated
that the . constitutional position on the question of treaty making
was clear. Canada has only one international personality in the
community of sovereign States . On the international level, the
federal government represents all of Canada,
and under
lil See J.-Y. Morin, La. conclusion d'accords internationaux. par les
provinces canadiennes A la lumii,~re du droit compar6 (1965), 3 Can. Yearbook of Int . L. 126. See also comment by J.-Y. Morin in (1967), 45 Can.
Bar~ 54Rev. 160.
Speech pronounced before the Consular Corps of Montreal, on
April 12th, 1965, published in te Devoir or) April 14th and 15th, 1965,
p. 5. Translation by J.-Y . Morin, comment, ibid., at p. 171 . On Feb . 28th,
1967 the Quebec Legislative Assembly gave first reading to a bill creating
a Department of Intergovernmental Affairs and authorizing the Minister
to "make, with any other government or body outside Quebec, any agreement he deems consistent with the interests and rights of Quebec" . Bill
33, The Globe and Mail, Toronto, March Ist, 1967, p. 1.
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international law only sovereign States are recognized as members
of the international community. One, if not the most important
attribute of this international personality accruing exclusively to
the Canadian Government is the power to negotiate and conclude
agreements or treaties of a binding character in international law
on behalf of the whole country, or of any part thereof with foreign
countries" ."
Today it seems that the federal government does not recognize
the capacity of the provinces to conclude treaties, although from
a practical point of view, it will co-operate with the provinces and
invite representatives of the provincial governments to attend
international conferences dealing with topics that are within the
legislative competence of the provinces. As the Honourable Paul
Martin said :"
In respect of matters of specific concern to the provinces of Canada,
it is the policy of the Canadian Government, in a spirit of co-operative
federalism, to do its utmost to assist the provinces in achieving the
particular aspirations and goals which they wish to attain . This was
done, for example, in the case of the negotiations relating to the
Columbia River. . . .
The Canadian Government is ready and anxious to use its powers
in the foreign-affairs field, within the framework of our national foreign
policy, to assist Quebec and all the other provinces in furthering matters
of special concern to them . The attitude of the Federal Government has
recently been illustrated by the entente signed by representatives of
Quebec and France in the field of education in February 1965. The
Quebec and federal authorities co-operated actively in a procedure
which enabled the province of Quebec, within the framework of our
constitution and our national policy, to participate in international
arrangements in a field of particular interest to that province .
Thus, under existing procedures, the position is that, once it is
determined that what a province wishes to achieve through agreements
in the field of education or in other fields of provincial jurisdiction falls
within the framework of Canadian foreign policy, the provinces can
discuss detailed arrangements directly with the competent authories of
the country concerned. When a formal international agreement is to be
concluded, however, the federal powers relating to the signature of
treaties and the conduct of overall foreign policy must necessarily come
into operation .
The approach of the Canadian Government to the question of
Canadian representation in international organizations of a social,
cultural or humanitarian character reflects the same constructive spirit .
We recognize the desirability of ensuring that the Canadian representation in such organizations and conferences reflects in a fair and balanced
way provincial and other interests in these subjects .
55
56

(1965), 109 House of Commons Debates 11818 .
Statement made on April 23rd, 1965 (1965), 17 External Affairs 306 .

19671

Canada and the Hague Conference

27

-C. Representation.

The present position of the federal government raises the question of representation . How can the provinces be represented in
the Canadian delegation to an inter-national organization such as
the Hague Conference ; or be represented at the time of the negotiation of an international convention the subject matter of which
falls within provincial jurisdiction? Even if one recognizes that the
federal government has the sole authority to adhere to international
organizations or to negotiate and sign treaties irrespective of the
constitutional division of legislative powers, this does not necessarily resolve the issue of representation . It is not considered that
the federal government should be free to choose its representatives
without consulting the provinces in which, because the subject
matter involved falls exclusively within provincial jurisdiction,
resides the power of implementation . In this case, if there is to be
any hope of securing the implementation of the treaties signed by
the federal government, extensive consultations with the provincial
governments must take place before signature and not thereafter.
It would not be difficult for the federal government to invite
representatives of the provinces that are interested in the work of
the Hague Conference to attend the Sessions that are held every
four years.
To date, whenever provincial representatives were appointed
by the federal government to attend an international conference,
they were supposed to act as Canadian delegates only, and could
not defend the particular point of view of their respective provinces .
This is wrong when the topic that is being discussed is of a provincial nature under the Canadian constitution .
D. Implementation of the conventions .

Entry into an international convention or treaty, although
binding on Canada internationally, does not give it force of law
internally. 57 Frequently this requires domestic legislative action by
the Parliament of Canada, or by the provinces, depending upon
whether the subject matter of the treaty or convention is within
federal or provincial jurisdiction according to the British North
America Act. 51 However, by virtue of section 132 of this Act, the
authority of the federal Parliament to perform the obligations
67 In general see J.-G . Castel, International Law, Chiefly as Interpreted
and'Applied in Canada (1965), Ch. IX, The Law of Treaties, p. 813 et seq.
16 A . G . for Canada v . A. G. for Ontario, [19371 A.C. 326, [1937] 1
D .L.R. 673.
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imposed by an Empire treaty19 is exclusive and plenary ; it is not
restricted as to subject matter by the legislative distribution embodied in sections 91 and 92. Today, Empire treaties are things of
the past and Canada negotiates, signs and ratifies her own treaties
directly. The federal Parliament cannot secure, by the existence of
any international agreement that does not fall within the scope of
section 132, any greater legislative authority as to implementation
than it already possesses under the terms of the constitution. As
Lord Atkin in the Labour Conventions case said :10
There is no existing constitutional ground for stretching the competence of the Dominion Parliament so that it becomes enlarged to keep
pace with enlarged functions of the Dominion executive . . . .
. . . the legislative powers remain distributed, and if in the exercise of
her new functions derived from her new international status Canada
incurs obligations, they must, so far as legislation be concerned, when
they deal with Provincial classes of subjects, be dealt with by the
totality of powers, in other words by co-operation between the Dominion and the Provinces . While the ship of State now sails on larger ventures and into foreign waters she still retains the watertight compartments which are an essential part of her original structure.

Thus, on the one hand, the federal government has capacity to
conclude treaties and on the other hand cannot implement them
when their subject matter falls within the jurisdiction of the prov
inces. The conclusion of a treaty adds nothing to the legislative
powers of the federal Parliament.
To avoid the difficulties which might arise if provincial legislation required for the fulfillment of an international obligation, were
refused, prior consultations usually take place and agreements are
reached with the provinces before Canada signs and ratifies an
international convention . Quite often, too, Canada will not sign a
treaty unless it contains a federal State clause in order to avoid
international liability, should its provisions not be carried out .
rhis clause which appears in a large number of treaties provides
that :"
In the case of a Federal or non-unitary State, the following provisions
shall apply :
(a) With respect to those articles of this Convention that come within
the legislative jurisdiction of the federal legislative authority, the obliga11 For a definition of an "Empire" treaty see A. P. Daggett, Treaty
Legislation in Canada (1938), 16 Can. Bar Rev. 159, at p. 183.
Supra, footnote 58, at pp. 352-354 (A .C.), 683-684 (D.L.R.).
See for instance the U. N. Convention on the Recovery Abroad of
Maintenance (1956). For a substantially similar clause, see article 19, para.
7 of the Constitution of the International Labour Organization, 1946 Can .
T. S . No. 48.
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tions of the Federal Government shall to this extent be the same as
those of parties which are not federal states ;
(b) With respect to those articles of this Convention that come within
the legislative jurisdiction of constituent States, provinces or cantons
which are not, under the constitutional system of the Federation, bound
to take legislative action, the federal Government shall bring such
articles with a favourable recommendation to the notice of the appropriate authorities of States, provinces or cantons at the earliest possible
moment ;
(c) A federal State Party of this Convention shall, at the request of any
other Contracting Party transmitted through the Secretary- General
[of the United Nations], supply a statement of the law and practice of
the Federation and its constituent units in regard to any particular
provision of the Convention, showing the extent to which effect has
been given to that provision by legislative or other action .

Canada has signed treaties with the following reservation on
constitutional grounds :62
Inasmuch as under the Canadian constitutional system legislative jurisdiction in respect of [political rights] is divided between the provinces
and the Federal Government, the Government of Canada is obliged in
acceding to this Convention, to make a reservation in respect of rights
within the legislative jurisdiction of the provinces.

All these clauses are quite important since most of the conventions prepared , by the Hague Conference involve matters falling
in large part within the area reserved to the provinces under section
92 of the British North America Act. It must be noted here that
recent draft conventions adopted by the Conference contain a
clause which stipulates that :"
Any State may, at the time of signature, ratification or accession,
declare that the present Convention shall extend to all the territories
for the international relations of which it is responsible, or to one or
more of them . Such a declaration shall take effect on the date of entry
into force of the Convention for the State concerned.

It seems that Canada could not make'such a declaration unless
prior approval of the draft convention by the provinces that are
planning to implement its provisions has been obtained.
Mr . Gerald FitzGerald64 considers that the November 17th,
1965 Educational and Cultural Agreement signed at Ottawa by
France and Canada" which included an exchange of letters perConvention on the Political Rights of Women, 1957 Can. T. S . No . 3 .
13 Convention on the Choice of - Court, art . 19 . Final Act of Hague
Conference on Private International Law, Tenth Session, Oct . 28th, 1964,
p. 22 . Also supra, footnote 46.
64 Educational and Cultural Agreements and Ententes : France, Canada,
and Quebec-Birth of a New Treaty-Making Technique for Federal States
(1966), 60 Am. J . of Int. L . 529 .
61 On February 27th, 1965, France and Quebec signed at Paris an
entente on exchange and co-operation in the field of education . On the
62
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mitting the provinces to enter into cultural ententes with France
breaks new ground in the "relationships of a political subdivision
of a federal State with a foreign unitary State as well as in the relationships of the political subdivisions with its own central government in regard to treaty-making powers"." He feels that it may
no longer be appropriate "to rely upon the blind approach found
in federal clauses now inserted in international instruments" ."
"There may be political subdivisions within a federation that wish
to implement a convention signed by the federal government, or
even to promote entry into a convention on a particular subject
in circumstances where other such subdivisions are not interested
in doing so." 61 The technique to be applied so as to permit participation of political subdivisions of federations in bilateral and in
multilateral arrangements is as follows :"

A. Bilateral arrangements : An umbrella agreement would be concluded by the federal government with the government of a unitary
State . This agreement would contain the advance assent of the federal
government to an entente that would be concluded between the unitary
State and the political subdivision of the federation . The assent would
be effective either if the entente to the umbrella agreement (including
an exchange of letters, if any) containing the assent or, in the absence
of such reference, the government of the federation and that of the
unitary State recorded their assent in an exchange of letters .
B . Multilateral arrangements : The technique described above could
be adapted so as to enable political subdivisions of a federation to
participate in multilateral arrangements whose subject matter falls
either wholly or partly within the jurisdiction of such subdivisions . But
while the concept of prior assent or concomitant assent of the federal
government would be retained, the mode of giving assent would be
changed in view of the complex relationships among many States that
would fall to be recorded by the depositary of a multilateral arrangement . This would be accomplished by a series of declarations, prescribed by the federal clause outlined below, thus :
1 . With respect to those articles of the convention that fall wholly

same day in Ottawa, an exchange of letters took place between the French
and Canadian governments whereby the latter signifled that the entente
met with its concurrence . On November 17th, 1965, France and Canada
signed a Cultural Agreement . An exchange of letters between the two
governments was included as part of the agreement, which enables the
Canadian provinces to make their own agreements with France, either
within the framework provided by the general agreement and the exchange
of letters or with the assent of the Canadian Government (See (1965), 17
External Affairs 513) . On November 24th, 1965 under the authority of
this agreement, France and Quebec signed in Quebec City another entente
on cultural co-operation, and on the same day an exchange of letters took
place in Ottawa between the French and Canadian governments, the purpose of which was to confirm the assent of the Canadian Government to
the entente (See (1965), 17 External Affairs 520) .
67 Ibid
66 Loc. cit., footnote 64, at p . 529 .
., at p . 534 .
69 Ibid., at pp . 535-536 .
68 Ibid., at p . 535 .
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or partly within the legislative jurisdiction of a political subdivision
(e .g., component State, province or canton) of a federation that has
signed this convention, the federal government shall bring such articles
and this article to the notice of the appropriate authorities of such
subdivision and shall file with the depositary a declaration to that effect.
2. The filing of such delaration shall constitute authority under
this convention for that subdivision, provided it has taken appropriate
constitutional means to implement the articles falling within its jurisdiction, to file a declaration of its own with the depositary stating that
it is bound by such articles, that it has taken steps to implement them
and that it is also bound by any articles which fall within the federal
jurisdiction and in respect of which the federal government has filed
a declaration to the effect that it has taken steps to implement them
and is bound by them .
4 . The political subdivision that files a declaration as aforesaid
shall, in respect of those articles by which it is bound, be deemed to be
an associate contracting party to this convention .

V. Suggestionsfor the Future .
In the course of the year 1955, the Netherlands Government approached the Canadian Government to inquire whether it would
be interested in becoming a member of the Conference . It was
thought that Canada should join such a more or all
less closely knit
legal community which, at that time, included
other NATO
governments except the United States of America and Ireland. The
Canadian Government replied that it had consulted the Canadian
Bar Association and that this body did not express any particular
interest in the work of the Conference . Moreover, the federal
government felt it was not free to participate in the forthcoming
Session, even to the extent of sending an observer delegation,
because by doing so it would exceed its constitutional powers and
encroach on the sovereignty of the provinces as the agenda of the
Eighth Session dealt with subject matters that did not come within
the jurisdiction of the federal Parliament.
In 1960, the Department of External Affairs admitted that no
consideration had been given to official Canadian participation in
the Ninth Session of the Conference, although all the previous
Sessions had, of course, been brought to the Department's attention.
The Secretary of State for External Affairs recognized that Canada
could play a useful role at a meeting of this nature particularly in
regard to the relationship which is developing between the civil law
and common law systems. However, again, since an examination
of the agenda of the Session disclosed that the topics to be discussed were largely those which would come clearly within provin-
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cial competence, the Minister felt that the role of the federal government in these matters was quite limited.
In the last ten years, however, the United Kingdom and the
United States of America have been playing a role of ever increasing importance in conferences devoted to a comparative study
of legal problems and the drafting of uniform rules. Today, both
countries are full fledged members of the Conference and take an
active part in its work . In Canada, also, an evolution seems to have
taken place in the attitude of the Department of External Affairs,
the Conference of Commissioners on Uniformity of Legislation
in Canada, and the Canadian Bar Association with regard to the
work of unification of legal rules on an international basis. Constitutional law problems no longer appear to be insurmountable obstacles in the way of Canadian participation . In view of the importance ofclose and harmonious relations in the operation of legal
rules governing trade and other matters among States and the
obvious desirability of "keeping in touch" with current activity,
lawyers across Canada as well as provincial governments have
begun to express interest in the work of the Conference .
It seems that today both the federal government and the provinces could participate together in the activities of the Conference .
Should Canada wish to join the Conference, any member government could propose her for membership and this proposal, as noted
previously, would need a simple majority vote only. I am sure there
would be no difficulty involved in this respect. If the federal
government were not interested in joining the Conference as such,
it should still do so at the request of one or more of the provinces.
Canada should not send an observer delegation to the Hague
even though, as far as the discussions are concerned, it would have
the same rights as delegations of member States, because the views
of the observers would not carry much weight either in the eyes of
the federal government or in those of the other delegations.
A normal delegation would only have to be nominated ad hoc
by the Canadian Government . Although representing Canada, the
delegates would not necessarily have the status of civil servants ."
The Canadian delegation would be made of representatives of
the provinces wishing to participate in the Sessions, appointed by
the federal government, but selected by the provincial governments.
The nominees should be experts in the field of private international
law. That foreign countries consider the Sessions of the Conference
70 Representatives of private associations are not allowed to attend the
Sessions of the Conference .
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to be of great importance, is evidenced by,the distinguished deler
gates that they send to attend them .
I hesitate to suggest that the Canadian Bar Association or the
Conference of Commissioners on Uniformity of Legislation in
Canada nominate delegates, as such nominations tend to be repeated year after year in the same person and the Conference mi&
fail to get that variety of thought and expression which would -be
useful . However, since continuity is also very important, a possible
solution would be to appoint several delegates. Of course, one must
realize that in Canada, there are very few experts in the field of
private international law and that nominations would, of necessity,
come from one small group in the country . only and, to some ex~
tent, would have to be repeated. It would also be erroneous to
.change the delegates before the work on.a particular topic has been
completed.
. ~)
The federal government would select its own delegates when
the agenda of the Conference includes topics that are within the
jurisdiction of Parliament .
Officially, provincial delegates would be Canadian delegates,
but with the qualification : for Ontario only, or for Quebec only,
and so on. Their travelling and living expenses would have to be
reimbursed to the federal government or they could be assumed
by the provincial governments directly . ,
Perhaps the federalgovernment should establish an Advisory
Commission on International Unification of Law, with the members of such commission to be selected upon recommendation : of
the Canadian Bar Association, the Conference of Commissioners
on Uniformity of Legislation in Canada, the Canadian Branch
the International Law Association, the Canadian Association of
Comparative Law, the Association of Canadian Law Teacher~
the provincial bar associations or law societies . .the federal Department-of Justice, the provincial Attorney General offices, and such
other groups as represent a fair cross section of Canadian lawyers.
The purpose of such a commission would be to serve as advisor to
the executive and legislative branches of the government, both
provincial and federal, and to provide a body of experts on matters
involving international unification of law. Some of these -experts
could be sent as observers or delegates to the international conferences dealing with unification.
The signature by Canada of the draft conventions adopted by
the Hague Conference could take place only upon their prior approval 'by the provinces that are planning to implement them.
l
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Canada could also sign and ratify these conventions with a reservation on constitutional grounds.
Conclusion

Peace, friendly relations and co-operation among States is a slow
process. It is, of course, important to solve political problems that
divide nations in order to lessen international tensions . It is no less
important to solve problems of a private nature arising among
individuals across international borders. For over half a century
the Hague Conference has tried, with considerable success, to
improve, develop, and unify private international law rules in order
to ensure that a case containing a foreign element should result in
the same decision irrespective of the country of its trial. So far, for
reasons that are riot easy to ascertain, Canada has kept out of this
movement for international unification . However, as Mr . Van
Hoogstraten, Secretary-General of the Hague Conference said in
1963 :71
Interest in the Conference's activities is growing in the United States
and Canada and there is room for the belief that the continued British
effort within our organisation may lead to the Conference's work
extending over the whole of the Atlantic Community .
Moreover, few things are more stimulating than acquiring the
experience that good law can be made on the basis of different law
concepts, and this is what happens to all taking part in the process
of codification of law rules on the international level .

The United States of America is now a member of the Conference . When will it be Canada's turn? Let us not wait any longer .
Let us join the Hague Conference . This could be a most desirable
Centennial project in the field of law. It would show to everyone
who is interested in law that Canada's legal horizons and objectives
are world-wide . Canada should not miss the opportunity to attend
the 1968 Session of the Conference .

71 The United Kingdom Joins an Uncommon Market, The Hague Con~erence on Private International (1963), 12 Int. and Comp . L . Q . 148, at
p. 167.

